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I.
INTRODUCTION.

Imagine the following scenario. An insurance company claims consultant is having difficulty calculating the monthly long term disability benefits that a claimant must be paid. Impairment is not disputed. She scours the ERISA long term disability insurance policy seeking answers.  She checks the best practices guide written by her employer. She needs to make the right decision for the insurance company and the claimant. 
As an ERISA fiduciary, she knows that the insurance company must place the interest of the claimant’s first. However, she must avoid making an overpayment. That too could cause a headache for her employer.  Making the correct decision is essential.
The claimant is injured and impaired. He’s entitled to be paid long term disability benefits. While riding his bicycle, he was struck by a truck. His pelvis was broken and his doctors concur that he will be bedridden for the next six months. 
The elimination period of ninety days has passed. There is no dispute that claimant is unable to work in his own occupation of outside sales. He must be paid long term disability benefits. The issue is how much.
The claims consultant reads the long term disability insurance plan and knows that the plan pays sixty percent (60%) of base monthly earnings.  The policy provides a definition for base monthly earnings that includes commission. The claimant’s pay history is complicated. Commissions are paid long after incurred and some commissions pay residuals for years. 
Because she is having such a hard time interpreting the base monthly earnings provision, she sends an email to the in-house legal counsel at the insurance company seeking advice. He analyzes the facts; he reads the long term disability insurance policy terms; he conducts Westlaw research seeking a court interpretation of the specific language. Finally, he writes to her recommending how much the claimant should be paid and why.  In fact, he highlights language in his e-mail containing suggested language and asks that she “cut and paste” the exact terms into her letter to the claimant.
Failing to consult with in-house counsel before rendering such an important decision might create future legal problems.  If the decision is plain wrong, in ensuing litigation the insurance company decision is bound to be overturned. In addition, the claimant works in the insurance business and making a mistake could hurt the company’s prospects in selling additional long term disability plans.  Moreover, the claimant is entitled to a solid explanation for its benefit calculations. 
The insurance company pays the claimant. The claimant believes that he has been underpaid.  He writes to the claims consultant disputing the amount. She forwards the letter to in-house counsel. The attorney drafts a response. That response is again “cut and pasted” into a letter and is sent out over an consultant’s signature. The insurer disagrees with the claimant’s interpretation. The claimant tells the insurance company that he is appealing the benefit amount decision in accordance with ERISA. The insurance company examines his appeal, and a different employee, guided again by in-house counsel, writes back to the claimant denying the relief sought and advises him of his ERISA rights. The claimant files suit. 
As part of the automatic document disclosures under the Federal Rules of Civil Procedure, the insurance company withholds the written communications between the in-house attorney and the claims consultant on grounds of attorney-client privilege. The claimant files a motion to compel. The insurance company argues that the communications are protected by the attorney-client privilege. The claimant contends that the documents must be produced under the “fiduciary exception” to the attorney-client privilege. The Court must decide
1. Are the emails transmitted between the in-house counsel and claims consultant protected by the attorney- client privilege? 
The answer to this question is NO, except maybe in the Third Circuit.
But why?  The answer is the “fiduciary exception.”  See Smith v. Jefferson Pilot Financial Ins. Co., 245 F.R.D. 45 (D. Mass. 2007) (requiring the insurer to turn over documents withheld on grounds of attorney-client privilege under the “fiduciary exception.”).
II.
A QUICK HISTORY OF THE ATTORNEY CLIENT PRIVILEGE.

A. The Adversary System - A Quest For The Truth?
The search for truth is generally regarded as the touchstone for the adversary system. So asserted the Supreme Court in See Delaware v. Van Arsdall, 475 U.S. 673, 681 (1986) ("[Tlhe central purpose of a criminal trial is to decide the factual question of the defendant's guilt or innocence."); See also  Nix v. Whiteside,  475 U.S. 157, 171 (1986) (“[U]nder no circumstance may a lawyer either advocate or passively tolerate a client’s giving false testimony. This, of course, is consistent with the governance of trial conduct in what we have long called ‘a search for truth.’”). 
Various common law privileges, common law rules of evidence and statutory evidentiary rules impact what truth actually comes out.  Rules of evidence, for example, prevent certain types of “evidence” from being heard by fact finders. Evidentiary rules of exclusion often seek to exclude documents testimony that is either unreliable, misleading or unfairly prejudicial. The goal is to aid the jury in finding the truth. 
Privileges are different.  They can thwart the truth from seeing the light of day. Unlike evidentiary rules, privileges guard against discovery of relevant information. A privilege, such as the attorney-client privilege impedes finding the truth
.
In its simplest formulation, the attorney-client privilege protects against the compelled disclosure of communications made in connection with legal representation. Because the attorney-client privilege usually balances competing interests, it defies a fixed definition. 
 In the criminal context the attorney-client privilege is easy to understand and to apply. Few people would suggest that criminal defense lawyers should be considered arms of the prosecution. The Sixth Amendment right to legal counsel coupled with the Fifth Amendment protection against self-incrimination has been read to require that the lawyer seek the acquittal of a criminal defendant by any means short of a violation of the law, even if the lawyer knows the defendant is guilty of the crime charge.  Therefore, compelled disclosures of communications made in confidence are wholly protected by the attorney-client privilege. Few would quibble with this as criminal defense lawyers are there to defend and not to prosecute.
The privilege is  applied in a different manner in civil litigation, because so many other rules and societal justifications compete with the privilege.  In the legal abstract, the privilege in civil litigation is not broad, “because the attorney client-privilege obstructs the truth-finding process, it is construed narrowly.” Westinghouse Elec. Corp. v. Republic of the Philippines, 951 F.2d 1414, 1423 (3d 1994). When applied, the privilege may not be so narrow.
For both lawyers and clients the correct application, however, of attorney client privilege remains a challenge. The Supreme Court has provided little guidance. At the federal level there is no codification of the privilege. Its application varies among the federal Circuits. So too among the states. In the corporate context, the application of the privilege is perplexing. 
 An exhaustive analysis of the attorney-client privilege is beyond the purpose of this paper. Suffice to say the privilege is deeply rooted in the Anglo-American legal system. There is a love-hate relationship regarding the privilege. Some lawyers believe the attorney-client privilege has noble roots based on loyalty, protection from the government, and a need for clients to disclose everything to their attorneys for the purpose of obtaining the best legal advice. Any attack on the privilege is looked upon as heresy.  Others attorneys find its use abusive and as a shield to reach the truth. See Robert W. Gordon, The Ethical Worlds of Large-Firm Litigators: Preliminary Observations, 67 FORDHAM L. REV. 709, 722-25 (1998) (discussing attitudes of plaintiffs’ attorneys who general believe defense lawyers are more often obstructionist and evasive in discovery).
The public dislikes it.  In general, the lay people believe that the privilege is typically legal chicanery; criminal defense lawyers creating artificial barriers allowing the guilty to go free; abstract principles of the judicial system thwarting justice. The utilitarian rationale behind the attorney-client privilege is often difficult for a litigant to accept when it works to his detriment. Those who benefit from the privilege embrace it, and those “victimized” by it do not.
B. The Origins Of The Attorney  Client Privilege. 

The privilege dates to the reign of Elizabeth I in England. At that time the foundation for the privilege was based on status alone – attorney and client. A gentlemen did not disclose secrets told in confidence. The client’s welfare was not the driving force behind the privilege. Rather, the attorney’s distinction of being a gentleman was paramount. Radiant Burners, Inc. v. American Gas Association, 320 F.2d 314, 318 (7th Cir. 1963).  In the 1700s, the explanation for the privilege shifted.  “The client's freedom of apprehension in consulting his legal adviser,” needed to be addressed. Id.  Later it was refined more. See also Andrews v. Solomon, 1 F. Cas. 899, 900-01 (C.C.D. Pa. 1816) (No. 378) ("An attorney is not permitted to disclose as a witness, the secrets of his client, because in doing so, he would betray a confidence, which from necessity the client must repose in him.").  In the late 1800s, the Supreme Court commented:

[t]he rule which places the seal of secrecy upon communications between client and attorney is founded upon the necessity, in the interest and administration of justice, of the aid of persons having knowledge of the law and skilled in its practice, which assistance can only be safely and readily availed of when free from the consequences or the apprehension of disclosure.
Hunt v. Blackburn, 128 U.S. 464, 470 (1888).


C. The Corporate Attorney Client Privilege And Its Rationale. 

The attorney-client privileged as applied to corporations was not analyzed by the Supreme Court until 1981. Upjohn v. US, 449 U.S. 383 (1981).  Since corporations can only act though its representatives, it is essential to first recognize that an attorney’s client is the corporation as a whole and not the individuals who act on its behalf.  Id. at 394.
Upjohn involved an investigation by a lawyer at the pharmaceutical company of an allegation that middle managers had bribed foreign government officials. When the Internal Revenue Service subpoenaed the lawyer's files, the Supreme court ruled that the files were privileged and were not subject to disclosure.
Following Upjohn,  it has been reasonable to assume that whenever an employee of a corporation communicates with an attorney for the purpose of securing legal advice within the scope of that employee’s function within the corporation and for the purpose of an action that the employee can influence or at the request of the appropriately authorized person in the corporation - the communication is privileged. The privilege will apply even if the employee is not considered a member of that corporation’s control group. The Supreme Court was emphatic in not drawing an arbitrary distinction amongst a classification of  employees  based on rank (control group v. lower level employees).  Upjohn 449 U.S. at 392-93.
 
When the communication, however, is between a corporate employee of the corporation and the in-house counsel, the distinction is less clear. Because in-house counsel often wears several hats, courts have struggled with the application of the privilege.  This raises a difficult fact based analysis. Is the in-house counsel acting as a business person or attorney, or both? If the answer is business person, the communication will not be protected. “Where a lawyer provides non-legal business advice, the communication is not privileged. 8 Wigmore at § 2303.” Wachtel v. Health Net, Inc., 482 F.3d 225, 231 (3d Cir. 2007). If providing legal advice, the communication should be protected. 
Nevertheless and now drilled into the American system of jurisprudence, the privilege has thought to further a number of policy considerations, including: (1) fostering clients to engage in truthful and frank discussion with their attorneys; and (2) encouraging clients to speak freely with their attorneys knowing that the communications are not likely to be disclosed to others; and (3) for the purpose of encouraging  the observance of law and administration of justice.  Upjohn v. US, 449 U.S. 383, 389 (1981). 
Those jealously guarding the attorney-client privilege contend client candor and full communication between attorneys and clients produce social benefits that outweigh the privilege’s social costs of sometimes hiding the truth. They argue that clients knowing their communications will remain secure, and will not be shared with adversaries, results in clients making the broadest of disclosures in confidence to their attorneys. Those attorneys will then provide the best advice being cognizant of all material facts.  The argument is that without the assurance of confidentiality, candid conversations would not happen, and lawyers would lose the opportunity to counsel clients to comply with applicable laws and regulations. In other words, the attorney-client privilege keeps client on the straight and narrow. 
Financial disasters such as Enron and current mortgage problems plaguing Wall Street raises legitimate concerns whether this is true.  Undoubtedly however, some certain legal advice is designed to help clients get around a law by providing technical compliance with the law but at the same time defeating the purposes of that very law. 
In recent years, there have been attempts to further restrict the corporate lawyer-client privilege along with a shift towards mandatory whistle-blowing obligations (Sarbanes Oxley). It is important to always remember that the privilege belongs to the client and not the attorney. The attorney may have a continuing obligation to invoke the privilege, however, the client is always free to waive it.  
There exists little empirical support for the three main grounds that relied on by its defenders; the underlying rationale may be purely guesswork
. Studying the privilege is exceedingly difficult. Conducting a control group that foregoes the privilege and measuring that against another group asserting the privilege is virtually impossible. 
 Complying with laws has been subject to the most criticism and rightly so.  Corporations are not permitted to assert the Fifth Amendment privilege against self-incrimination.  Corporations often have incentives to waive the attorney-client privilege in whole or in-part
. Knowing that the privilege may be waived, or that damaging documents will be produced in response to a subpoena provides no level of assurance to corporate employees that what they disclose to counsel will remain protected. Therefore, the argument that the privilege promotes candor and disclosure by corporate employees is surely subject to debate.
D. The Federal Attorney Client Privilege. 

The attorney-client privilege is based in common law, and has never been codified by Congress. Under the Federal Rules of Evidence, Rule 501 directs the federal courts to apply “common law” principles of privilege or, in diversity cases, to adopt the privilege rules of the state supplying the “rule of decision.” For purposes of this presentation,  and because ERISA is solely a creature of federal law interpreting and applying the attorney-client privilege is governed under federal common law alone. 
One of the most quoted definitions is that the attorney client privileged applies only if:

(1) the asserted holder of the privilege is or sought to become a client; (2) the person to whom the communication was made (a) is a member of the bar of a court, or his subordinate and (b) in connection with this communication is acting as a lawyer;

(3) the communication relates to a fact of which the attorney was informed (a) by his client (b) without the presence of strangers (c) for the purpose of securing primarily either (i) an opinion on law or (ii) legal services or (iii) assistance in some legal proceeding,

and not (d) for the purpose of committing a crime or tort; and (4) the privilege has been (a) claimed and (b) not waived by the client.

United States v. United Shoe Machinery Corp., 89 F.Supp. 357, 358-59 (D. Mass.1950).

J. H. Wigmore, in his seminal treatise on evidence described it similarly, offering four conditions to consider granting a testimonial privilege: 

(1) the communication must originate in a confidence that they will not be disclosed; (2) this element of confidentiality must be essential for the full and satisfactory maintenance of the relation between the parties; (3) the relation must be one which in the opinion of the community ought to be sedulously fostered; and (4) the injury that would inure to the relation by the disclosure of the communications must be greater than the benefit thereby gained for the current disposal of litigation
8 J. Wigmore J.H. and J.T., Evidence ¶ 2285 (McNaughton rev. 1961). 
It is reasonable to summarize that the attorney-client privilege applies to a communication between an attorney and client made in confidence, and subsequently that confidentiality must have been maintained. The content of the communication, as opposed to the facts communicated, must be secret and kept secret. The communication may remain privileged even though the facts communicated are publicly known, so long as the substance of what was said or written remains a secret. 
The attorney-client privilege will be abrogated to serve other interests deemed to be more important from a broad policy perspective.  Sometimes corporations will waive it.  In other instances, the privilege is inapplicable because of the nature of the communication. For example, the crime-fraud exception to otherwise privileged attorney-client communications applies to “communications made for the purpose of getting advice for the commission of a fraud or crime.” United States v. Zolin, 491 U.S. 554, 563, 109 S.Ct. 2619, 105 L.Ed.2d 469 (1989). In some states, this common law rule has been codified. E.g. Del. R. Evid. § 502(d)(1) (“There is no privilege under this rule ... [i]f the services of the lawyer were sought or obtained to enable or aid anyone to commit or plan to commit what the client knew or reasonably should have known to be a crime or fraud.”).
Another ground for not applying the attorney-client privilege is when a party challenges it based on the “fiduciary exception. This brings us back to the focus of our topic. The “fiduciary exception” as applied in ERISA litigation.
III. THE FIDUCIARY EXCEPTION IN ERISA LITIGATION.  

In ERISA litigation, federal common law governs questions relating to attorney-client privilege and work product doctrine. In re Keeper of Records (Grand Jury Subpoena Addressed to XYZ Corp.), 348 F.3d 16 (1st Cir. 2003).  It is essential to reiterate that a communication seeking non-legal advice from an attorney is not protected. In re Lindsay, 158 F.3d 1263, 1270 (D.D.C. 1998); See also 8 J. Wigmore, On Evidence § 2303 (Supp.1991) (“The mere fact that the services are rendered by an attorney does not necessarily establish that he was acting in such capacity so as to render the communications as privileged.”). 
This encompasses a unique role in ERISA plan interpretation as the insurance fiduciary has a statutory duty and contractual obligation to correctly interpret plan terms. In other words, a plan fiduciary’s interpretation of a plan provision is an administrative obligation arising under ERISA. Moreover, questions raised by plan participants regarding plan application may not be considered adversarial by the fiduciary. If the fiduciary needs to consult legal counsel to respond to an inquiry raised by a plan participant, that legal assistance is really for the benefit of the participant and not the insurer. The relationship between the fiduciary and participant is not deemed to be adversarial during the claims process. The relationship should be cooperative. The parties are trying to achieve a result that is fair to each of them in the whole. 
The party invoking the privilege who refuses to produce, for example, documents based on a claim of attorney-client privilege bears the burden of persuasion. That burden can be met only by an evidentiary showing based on competent evidence, and cannot be "discharged by mere conclusory or ipse dixit assertions.” von Bulow v. von Bulow, 811 F.2d at 136, 146 (2d Cir. 1998) (quoting In re Bonanno, 344 F.2d 830, 833 (2d Cir.1965).
A. History And Background Of The Fiduciary Exception.

The fiduciary exception first appeared in English trust law, and arose out of the special fiduciary duties a trustee owes to the beneficiaries of the trust. The seminal American case to apply the exception ruled that a memorandum containing legal advice about a Trust's estate tax obligations should be produced to the trust's beneficiaries in a subsequent lawsuit by the beneficiaries to surcharge the trustees for the resulting tax liability. Riggs Nat'l Bank v. Zimmer, 355 A.2d 709 (Del. Ch. 1976)
. That Court’s analysis rested on two concepts: First, the Court noted a generalized duty of a trustee to furnish information to the trust beneficiaries. Id. at 712-714. Second, the Court concluded that the legal memorandum had to be produced, because the counsel's "real" clients – in whom the attorney-client privilege vested – were the beneficiaries and not the trustees. Id. at 712-13. Based on this analysis, the Court required disclosure because: (1) the beneficiaries were the “real” clients; (2) the advice sought was to assist in the administration of the trust; (3) trust assets had been used to pay for the advice which was akin to the beneficiaries paying for the advice; and (4) at the time the legal memorandum had been prepared, the trustees were not subject to an adversarial action in which they bore personal liability which might have entailed a need to seek personal counsel, rather than merely trust counsel. Id. at 711. 

B. The Majority View On The Fiduciary Exception In ERISA Litigation.
The fiduciary exception has been readily imported into ERISA litigation. ERISA was promulgated by Congress with the stated intent of protecting

the interests of participants in employee benefit plans and their beneficiaries, by requiring the disclosure and reporting to participants and beneficiaries of financial and other information with respect thereto, by establishing standards of conduct, responsibility, and obligation for fiduciaries of employee benefit plans, and by providing for appropriate remedies, sanctions, and ready access to the Federal courts.

29 U.S.C §1101(b).

Under 29 U.S.C. § 1104, an ERISA fiduciary is obligated to “discharge his duties with respect to a plan solely in the interest of the participants and beneficiaries.”  The specific duties enumerated in that section require an ERISA fiduciary to act: (1) for the exclusive purpose of providing benefits to participants and their beneficiaries, and defraying reasonable expenses of administering the plan; (2) within a “prudent person” standard of care; (3) by diversifying plan investments so as to minimize the risk of large losses; and (4) in accordance with proper plan documents and instruments. And because ERISA abounds with trust law, coupled with the explicit fiduciary duties outlined within the statute, applying the “fiduciary exception” to the attorney-client privilege has been a natural progression.
The first case discussing the fiduciary exception in an ERISA matters was Donovan v. Fitzsimmons, 90 F.R.D. 583 (N.D.Ill.1981). However, the starting point for the law as applied today evolved from a case a year later. In Washington-Baltimore Newspaper Guild v. Washington Star Co., 543 F.Supp. 906 (D.D.C.1982), a dispute arose between the union and the newspaper owners as to who would receive the surplus from a terminated plan. A former associate from the law firm that had represented the corporation and the plan disclosed information in an affidavit regarding the plan termination. The defendant corporation contended that the attorney had disclosed privileged communications that violated Cannons of the Code of Professional Responsibility. The District Court rejected the argument and stated, "When an attorney advises a fiduciary about a matter dealing with the administration of an employees' benefit plan, the attorney's client is not the fiduciary personally but, rather, the trust's beneficiaries." Washington-Baltimore Newspaper Guild 543 F.Supp. at 909. The Court continued, concluding that plaintiffs who are plan participants may discover communications between plan fiduciaries and their attorneys that relate to plan administration, because “the very intention of the communication is to aid the beneficiaries. Id. Other Courts followed. See  Wildbur v. ARCO Chemical Co., 974 F.2d 631, 645 (5th Cir.1992) (“An ERISA fiduciary has an obligation to provide full and accurate information to the plan beneficiaries regarding the administration of the plan.”); Becher v. Long Island Lighting Co. (LILCO), 129 F.3d 268, 272 (2d Cir.1997) (Refining the distinction that non-fiduciary activities (such as settler functions) and fiduciary activities but emphasizing that fiduciary activities will invoke the exception. The fiduciary exception does not apply to settlor acts because such acts are more akin to those of a non-fiduciary trust settlor than they are to those of a trustee exercising fiduciary decision making.); United States v. Mett, 178 F.3d 1058, 1062 (9th Cir.1999) (holding the exception applies except when personal liability is to be imposed on employees or the employees themselves are subject to a criminal investigation); Bland v. Fiatallis North Am. Inc., 401 F.3d 779, 787-88 (7th Cir.2005); Tatum v. R.J. Reynolds Tobacco Co., 247 F.R.D. 488 (M.D.N.C. 2008) (adopting the fiduciary exception and also rejecting Third Circuit minority view.). 
 

The text of ERISA and the accompanying United States Department of Labor regulations provides even more refined for importing the “fiduciary exception” into ERISA litigation. As the United States District Court in Massachusetts pointed out

Section 503 of ERISA provides in relevant part that  [i]n accordance with regulations of the Secretary [of Labor], every employee benefit plan shall ... afford a reasonable opportunity to any participant whose claim for benefits has been denied for a full and fair review by the appropriate named fiduciary of the decision denying the claim.  29 U.S.C. § 1133. The Department of Labor has promulgated regulations in order to implement the  full and fair review  requirement of ERISA. See DiGregorio v. Hartford Comprehensive Employee Benefit Serv. Co., 423 F.3d 6, 14 (1st Cir.2005). Those regulations, as amended,  require that a plan's claim denial and review procedures must, among other things,  [p]rovide that a claimant shall be provided, upon request and free of charge, reasonable access to, and copies of, all documents, records, and other information relevant to the claimant's claim for benefits.    Id. at 14 n. 4 (quoting 29 C.F.R. § 2560.503-1(h)(2)(iii)) (alteration and emphasis in original)….

The opportunity to review materials relevant to a claim determination  is critical to a full and fair review, for by that mechanism the claimant has access to the evidence upon which the decision-maker relied in denying the claim and thus the opportunity to challenge its accuracy and reliability.  Id. at 14-15 (quoting Ellis v. Metro. Life Ins. Co., 126 F.3d 228, 237 (4th Cir.1997)). This goal would be frustrated if insurers were able to limit access to such information through a claim of attorney-client privilege.(emphasis added).
Smith v. Jefferson Pilot Financial Ins. Co., 245 F.R.D. 45, 51-52 (D. Mass. 2007). 
The duty of disclosure pre-suit, arising by case law, statute and regulation makes the application of “fiduciary exception” all the more reasonable. Virtually every Court examining the issue has agreed, except one. 
C. The Third Circuit Minority View On The Fiduciary Exception 
In ERISA Litigation.
Only the Third Circuit has departed from the mainstream. Wachtel v. Health Net, Inc., 482 F.3d 225 (3d Cir. 2007)
. For some unexplained reason, the Court limited its opinion to the specific facts in the case, and refused to adopt the majority opinion of all other Circuits. At the same time, the Third Circuit declined to reject the opinion of the other Circuits. This leaves the law in the Third Circuit in flux as the Court went out of its way to say that it was not adopting an across the board rule.
Although the fiduciary exception has been adopted by a number of other federal courts of appeals, we have not yet had the opportunity to decide whether the rule should apply within our circuit. We decline to make that decision today because we hold that, even if we were to adopt the *227  fiduciary exception, the exception would not apply to the defendants in this case.
Wachtel, 482 F.3d at 225. 
In Wachtel, plaintiffs filed benefit claims arising under ERISA contending that that the defendant health insurance fiduciaries (“Health Net”) used improper methods to determine the out-of-network cost for health care coverage under its health care plans. During discovery, Health Net refused to produce over 4,000 documents based on the attorney-client privilege. A Special Master assigned by the District Court concluded that hundreds of documents alleged to be protected by the attorney-client privileged were discoverable based on the fiduciary exception. The District Court adopted the Special Master’s recommendation and ordered production
. It appears that the documents involved communications between the defendant and outside counsel rather than in-house attorneys. Wachtel, 482 F.3d at 236.
An appeal ensued and the Third Circuit vacated the district court’s order. The Court noted that while many courts had adopted the fiduciary exception, it decided to take a pass on whether the Third Circuit would embrace it or reject whole.   
The Court then made some curious comments that seem to be no less than a rewriting of the plain text of ERISA. The Court said that, “ERISA fiduciaries … come in many shapes and sizes,” and that the fiduciary exception does not apply with equal force to all. Wachtel , 482  F3d. at 234.  The basis for that statement is not in the statute. Case law does not seem to support it either. 
In addition, the Court noted that Health Net as a profit making insurance entity owed duties to other plans that it insured that theoretically could conflict with its fiduciary duty to the plaintiffs. Id. at 235-36.  While true, this has not served as a barrier for other courts applying the exception. 
The Court also commented
ERISA is an enormously complicated statute. An entity's ability to secure confidential legal advice should not be at its lowest when complex legal obligations are at their highest.

 Id. at 237. It is undisputed that ERISA is complicated. So are many other statutes and regulations. That does not, however, justify abrogation of the fiduciary exception. Trust law too is complicated and the fiduciary exception has applied in that area with consistency. The same holds true with shareholder litigation. 

The Third Circuit also made policy observations that are not unique to ERISA
…an expansive and uncertain attorney-client privilege for insurer-fiduciaries will cause insurers to reevaluate their relationships with ERISA plans. Some may choose to cease providing insurance for benefit plans altogether. Others may increase their charges for ERISA-regulated customers to reflect the added risk that they may lose their ability to obtain confidential legal advice. 

Id. at 237.
 
Again the empirical basis for such a conclusion was unlikely in the record before the District Court. These statements were probably based in part by an insurance industry (American Health Insurance Plan, Inc.) amicus brief filed in the case. Whether the basis for the Court’s conclusion would stand up to Daubert scrutiny is hard to conceive. 
In summary, the Third Circuitt identified four factors as relevant to determining whether the fiduciary exception applied to this insurer:
1. Unity of Ownership and Management: Health Net, as an ERISA insurer, is excepted from ERISA’s requirements to maintain the assets of the plan in a trust. Therefore, Health Net owns rather than manages the assets at issue.

2. Conflicting Interests Regarding Profits: Health Net’s interest in making a profit conflicts with the beneficiaries’ interest in keeping out-of-pocket costs low.

3. Conflicting Fiduciary Obligations: Health Net, as an insurer of multiple ERISA plans, must balance the competing interests of many plans at once.

4. Payment of Counsel with the Fiduciary's Own Funds: Health Net paid for the legal services with its own funds, rather than the assets of a trust.

According to the Court, “[t]ogether, these four factors . . . indicate that an insurer which sells insurance contracts to ERISA-regulated benefit plans is itself the sole and direct client of counsel retained by the insurer, not the mere representative of the client-beneficiaries” and therefore, the fiduciary exception does not apply to this type of fiduciary. Wachtel, 482 F.3d at 236.

Perhaps one way to understand the decision is that Third Circuit was willing to “call a spade a spade.” The Court pointed out that insurance company was not a true fiduciary, and that as a profit making entity, it is in a direct and perpetual conflict with the beneficiaries
. Pinto v. Reliance Standard Life Ins. Co., 214 F.3d 377, 378-79 (3d Cir.2000). As such, the Court concluded that the plan beneficiaries could not be the real clients of the insurer. Id. at 235. Therefore, the fiduciary exception did not apply. 
On another set of facts the Third Circuit is sure to confront this quandary again. Since the Wachtel opinion is specifically limited to its facts, the Third Circuit may elect to follow the majority in a future opinion. 

IV. CONCLUSION
The fiduciary exception to the attorney-client privilege ultimately rests on a very simple rationale: fiduciaries have duties to their beneficiaries to communicate information and account for their own behavior. If ERISA fiduciaries desire to hold the ultimate privilege of other fiduciaries – having their decisions only overturned if arbitrary and capricious, then ERISA fiduciaries must be willing to accept the so-called detriment of the fiduciary exception. That means that insurers should expect legal opinions from in-house counsel and probably outside counsel, whether oral or written, created prior to the commencement of litigation and used in connection with plan administration activities are likely to be subject to disclosure in ensuing litigation. Even though those opinions may very well be considered attorney-client communications, they will be subject to disclosure under the “fiduciary exception.”
All Circuits seem to agree on this point except the fact specific decision of the Third Circuit. That Circuit too may come around and join the others. 
� Supreme Court Justice Louis Brandeis's principle that "sunlight" is the "best of disinfectants" applies in many areas of the law but not the attorney-client privilege. L. Brandeis, Other People's Money and How the Banker’s Use It, p. 62 (National Home Library Foundation ed. 1933)


� Its scope and application continues to be unclear when examined in differing jurisdictions. See Southern Bell Tel. & Tel. Co. v. Deason, 632 So.2d 1377 (Fla. 1994)(“…what constitutes a confidential communication in the corporate context, and under what circumstances such a communication should be protected, presents a quandary unresolved by this court or the United States Supreme Court.”) 





� See Elizabeth G. Thornburg,  Sanctifying Secrecy: The Mythology of the Corporate Attorney-Client Privilege ,  69 Notre Dame L. Rev., 158 (1994) (This article surveys the traditional justifications for giving corporations the benefit of attorney-client privilege. It rejects both moral and utilitarian explanations and argues that, far from being beneficial or benign, the privilege actually does great harm to the truth-seeking function of litigation and imposes tremendous transaction costs on the litigants and on the judicial system as a whole.).      


� The well known Thompson memo written by Deputy Attorney General Larry D. Thompson had advised federal prosecutors considering whether to charge a corporation to consider whether the organization had cooperated in the investigation, including whether it had waived the attorney-client privilege and/or work product protection.  � HYPERLINK "http://www.usdoj.gov/dag/cftf/corporate_guidelines.htm" ��http://www.usdoj.gov/dag/cftf/corporate_guidelines.htm� (last viewed May 19, 2008).


�  Prior to this case, the exception was explored in the context of shareholder litigation.  Specifically, where the corporation is in suit against its stockholders on charges of acting inimically to stockholder interests, protection of those interests as well as those of the corporation and of the public require that the availability of the privilege be subject to the right of the stockholders to show cause why it should not be invoked in the particular instance. Garner v. Wolfinbarger, 430 F.2d 1093, 1103-04 (5th Cir.1970). Other circuits have examined it in the context of shareholder disputes. Fausek v. White, 965 F.2d 126, 132-33 (6th Cir.1992); Cox v. Adm'r U.S. Steel & Carnegie, 17 F.3d 1386, 1415-16 (11th Cir.1994) In re Lindsey, 158 F.3d 1263, 1276 (D.C.Cir.1998), cert. denied, 525 U.S. 996, 119 S.Ct. 466, 142 L.Ed.2d 418 (1998). The exception is often litigated under Delaware law involving shareholder disputes.. Zirn v. VLI Corp., 621 A.2d 773 (Del. 1993)


� A detailed analysis of the flaws of the Wachtel decision is found at Smith v. Jefferson Pilot Financial Ins. Co., 245 F.R.D. 45 (D. Mass. 2007).


� After the Third Circuit opinion was published, the District Court entered significant sanctions against the defendants for their litigation conduct. Defendants were order to pay Jonathan Alpert $32,165.00 for attorney's fees; Pomerantz Haudek $1,760,364.00 in attorneys' fees and $18,605.85 in expenses; and Sills Cummis $4,754,649.00 in attorneys' fees and $158,099.37 in expenses. Wachtel v. Health Net, Inc., 2007 WL 1791553, (D.N.J., June 17, 2007).


� “Because the plan is unfunded, every dollar provided in benefits is a dollar spent by defendant Firestone, the employer; and every dollar saved by the administrator on behalf of his employer is a dollar in Firestone's pocket.” Bruch v. Firestone Tire and Rubber Co., 828 F.2d 134, 144 (3d 1987) reversed by Firestone Tire and Rubber Co. v. Bruch, 489 U.S. 101 (1989).





PAGE  
22

