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This paper focuses on the definition of disability and other key definitions in an individual policy or a group ERISA governed insurance policy or plan.  After decades of litigation regarding the definition of disability, the only conclusion that can be made with certainty is that the outcome of each claim remains uncertain as ever. Policy specific terms, ambiguous policy language, marketing materials, the actual duties of the insured at the time of purchasing the insurance policy, the duties of the insured at the on-set of disability, written and oral statement of agents or brokers, the importation of policy terms as a matter of law, are likely to affect the result of any claim that the parties choose to litigate to final judgment.

This paper examines the three basic types of disability polices. Appendix A contains a portion of a trial transcript of questions raised by jurors during deliberations over the definition of disability. The transcript illustrates that after a week of trial, jurors still were unclear as to the litigant’s occupation. What was the litigant’s occupation at the time he filed his claim? Was it a different occupation when he first purchased the insurance policy?  Must the insured’s occupation fit a label? What should the jurors really be focused on? 


Appendix B contains examples of marketing materials and portions of two (2) specimen insurance policies defining disability.  Those documents should give pause to both insurers and the insureds. One specimen is contemporary, and the other marketed about fifteen (15) years ago. To further illustrate the uncertainty, 
The Definition of Disability.

Many of the individual policies sold to “executives” and “professionals” in the 1980s and 1990s contain materially ambiguous terms – specifically those defining disability and occupation
.   Running definition specific search terms in WESTLAW or LEXIS proves this point.  Since the general rule of insurance contract interpretation is that an ambiguity will be construed against the insurer, one would believe that this would always inure to the benefit of the insured.  See Lawson v. Fortis Ins. Co., 301 F.3d 159, 162  (3rd Cir. 2002) (“Straightforward language in an insurance policy should be given its natural meaning). But this is not always the case. See Yahiro v. Northwestern Mut. Life Ins. Co., 168 F.Supp.2d 511, 514 (D. Md 2001) (“Under Maryland law, unlike the law in some other jurisdictions, there is no rule that an insurance contract is to be construed most strongly against the insurer.”). 
 The rule of contra proferentem requires that ambiguous terms should be strictly construed against the insurer
. However, this general rule of contract interpretation is not uniformly followed in the ERISA context.  Courts are more likely to conclude that if an insurer has been named as a fiduciary and has been granted discretionary review authority, contra proferentem does not apply. See Hess v. Reg-Ellen Machine Tool Corp., 423 F.3d 653, 662 (7th Cir. 2005). (Discretionary authority suggests that the fiduciary has the right to resolve ambiguities.). Compare,  Andrews v. Blue Cross Blue Shield of Nebraska Employee Group Long Term Disability Ins. Plan, 2006 WL 259673 (10th Cir. February 3, 2006)(Avoiding ruling whether contra proferentem under ERISA). But when the review is de novo, the rule applies. See Hughes v. Boston Mutual Life Ins. Co., 26 F.3d 264, 268 (1st Cir. 1994) (applying contra proferentem to ERISA plan reviewed de novo); Heasley v. Beldon & Blake Corp., 2 F.3d 1249, 1257-58 (3d Cir.1993) (holding contra proferentem applicable to ERISA plan reviewed de novo); Delk v. Durham Life Ins. Co., 959 F.2d 104, 105-06 (8th Cir.1992) (applying contra proferentem to ERISA plan reviewed de novo). If  contra proferentem  applies the insured will have the upper hand. Conversely, if it is not applicable, the insurer is more likely to fare better.
A. “Disability” A Term That Remains Ambiguous as Ever.
Legal disability is an elusive concept. In general, in Western industrialized countries policy makers often define disability as the inability to perform work due to an impairment arising from a medical condition.  From the perspective of the United States government, disability is characterized as the inability to perform work, or the reduction in capacity to work relative to the comparable fully-able worker
. The medical condition causing the impairment may be temporary, permanent, chronic or having reached a medical end result but still leaving an individual impaired, either mentally or physically or both.  The person is only considered disabled when the medical condition and resulting impairment prevents the individual from working, or prevents the individual from working in a capacity that the person would normally be able to engage in. Ultimately determining legal disability is more akin to art than a hard science.  It requires combining a medical and vocational analysis to a legal definition.
The legal complexity arises from linking a medical condition to impairment and concluding a person is disabled.  For example, a person could suffer the loss of a lung as a result of disease. That loss indicates an underlying medical condition that can be readily measured, understood, tested, quantified, observed, and the attendant disabilities reasonably understood by a person with little medical or impairment training. Legal disability would not, however, automatically equate with missing a lung. A person with only one lung would probably be limited from working as a salvage diver. Yet a person with that same limitation could probably work as an insurance agent or broker. 
Now assuming that the salvage diver had an individual disability policy, whether the salvage diver is entitled to benefits would turn on specific policy definitions. Individual disability insurance policies and ERISA governed disability insurance policies are treated under very different laws, however both types of insurance policies share in common – the lack of uniformity, consistency and unwavering standard of disability. Some policies pay benefits,  if and when, the insured is unable to perform the duties of any occupation for which the insured is reasonably qualified by training, experience, and education. Other policies pay benefits if the insured is unable  to perform the material and substantial duties of the insured’s occupation. Many policies combine these features, providing "own occupation" coverage for an initial period, often two years, and "any occupation" coverage after the first two years. Some policies also pay benefits if the insured becomes ill or injured and is unable to earn a specified income, such as 80 percent or less, of the insured’s pre-disability income. Fewer policies only pay benefits when the insured is unable to engage in any gainful employment.

1. The Three Basic Types of Disability Insurance Policies.
  Disability insurance policies are usually classified as: (1) “own occupation”, some with very specific specialty recognition, i.e., medical doctors within narrow disciplines; (2) “any occupation” (either defined by common law) or by specific language stating that any occupation really means any occupation by education, training or experience; and (3) inability to engage in any gainful employment. There exist blended versions of the “own occupation” or “any occupation” policies that focus on "loss of earned income" providing benefits if an insured suffers a loss of earned income due to disability either with, or sometimes without, a specific relationship to the insured's occupation.

a. The Inability to Engage in Gainful Employment.

The third definition resembles the Social Security Administration definition of disability and is rarely marketed to professionals. Under the Social Security law, the term (disabled( means the claimant is incapable of engaging in (any substantial gainful activity( (42 U.S.C. ( 423(d)(1)(A)); i.e., the claimant is entirely precluded from working on a regular basis.   The burden is arduous that a claimant must overcome in order to prove an inability to engage in (any substantial gainful activity.(  42 U.S.C. ( 423(d)(1)(A)(definition of (disabled( under Social Security disability program). 

In order to qualify to receive Social Security disability benefits, a claimant must establish an inability to engage in any occupation that would result in earnings in excess of $830 per month, the current level set by Social Security as constituting (gainful( work.  (Working While Disabled ( How We Can Help,( SSA Publication 95-10095 (January 2005). 

 SEQ CHAPTER \h \r 1Under the administrative scheme that governs Social Security Administration disability determinations, a claim is initially determined by an adjudicator who reviews the written claim submissions.  A second level of review known as reconsideration is also decided by an adjudicator based on review of written documentation. A claimant who remains dissatisfied with the claim determination following reconsideration has the right to request a hearing before an administrative law judge.  At those hearings, the claimant may testify, cross-examine the maker of adverse reports, and to ultimately have he case decided by a neutral, objective decision-maker who has no stake in the outcome of the claim.  See Richardson v. Perales, 402 U.S. 389, 91 S. Ct. 1420 (1971) (Analyzing due process in Social Security claim adjudications).  

Administrative law judges are independent of the Social Security Administration; they are expected to render objective decisions within the guidelines of the Social Security statute and governing regulations. The process allows for vetting meritorious claims and rejecting others that do not meet the strict criteria of the statute and regulations.   SEQ CHAPTER \h \r 1See Newman v. Reliastar Ins. Co., 2005 WL 1521399 at *7 (June 29, 2005 M.D.Pa.) (“Social Security disability adjudications are not easily generalized as irrationally deferential to claimants.”).  Although insurance policies most often do not rely on the narrow Social Security definition of disability, there exists such a large body of Social Security law the decisions and analyses may be instructive when applied to insurance policies.
b.
The Inability to Engage in One’s “Own Occupation.” 
This is the typical policy marketed to higher income professionals, managers, consultants and other white collar employees.  These policies do not require the insured to be so disabled as not to be able to work, but only unable to do “the material and substantial duties” of the occupation or “each” of the insured’s occupation on a consistent basis, or in the usual and customary manner performed. Usually these policies require reading the definition of complete disability in conjunction with the definition of residual disability despite the actual policy language. Gross v. UnumProvident Life Ins. Co., 319 F.Supp.2d 1129 (C.D. Cal 2004) (analyzing whether an insured must be unable to do all of the material duties of an occupation or just one of those duties under policy that both contained definitions for residual disability and complete disability); Wurm v. Commercial Ins. Co. of Newark, New Jersey, 308 A.D.2d 324, 766 N.Y.S.2d 8 (2003) (Jury verdict affirmed where dentist was determined to be unable to do all of the material duties of her occupation under policy that both contained definitions for residual disability and complete disability).
  Under this the “own occupation,” disability may be due to physical injury or sickness, mental illness or a combination of the two. A typical “own occupation” definition, including specialty coverage is as follows:

Total Disability or totally disabled means that due to Injuries or Sickness: 
1. you are not able to perform the substantial and material duties of your occupation; and 
2. you are receiving care by a Physician which is appropriate for the condition causing the disability. We will waive this requirement when continued care would be of no benefit to you.
Occupation is defined as: 
[Y]our occupation means the occupation (or occupations, if more than one) in which you are regularly engaged at the time you become disabled. If your occupation is limited to a recognized specialty within the scope of your degree and license, we will deem your specialty to be your occupation.
Residual disability is defined as: 
Residual disability or residually disabled, during the Elimination Period, means that due to Injuries or Sickness: 
1. you are not able to do one or more of your substantial and material daily business duties or you are not able to do your usual daily business duties for as much time as it would normally take you to do them; 
2. you have a Loss of Monthly Income in your occupation of at least 20%; and 
3. you are receiving care by a Physician which is appropriate for the condition causing disability. We will waive this requirement when continued care would be of no benefit to you.
Loss of Monthly Income is defined as: 
Loss of Monthly Income means the difference between Prior Monthly Income and Current Monthly Income ... The amount of the loss must be at least 20% of Prior Monthly Income to be deemed Loss of Monthly Income. If your loss is more than 75% of Prior Monthly Income, we will deem the loss to be 100%.

The pure “own occupation” policies were often sold with representations that the insured would be paid, if the insured could work but not in his own occupation, even if he could work in another. These were often marketed to physicians.

Income Replacement Insurance has tended to now be offered more frequently than pure “own occupation” policies. The definition is very similar to an own-occupation definition, however the last clause markedly changes the terms of the policy when compared with an older “own occupation” policy.
Because of sickness or injury you are unable to perform the material 
and substantial duties of your occupation, and are not engaged in any
other occupation.

The end result, if the insured is working in some other occupation, the insured will not be paid benefits. 
Most litigation arising over specialty coverage involves the medical profession. This is probably because physicians have long been identified by their unique discipline; the propensity to limit their areas of practice; and the credentialing process of the American Board of Medical Specialties (www.abms.org). 

The specialty coverage issues often relate to claims arising from an inability to engage in surgical procedures, but do not limit the physician from engaging in an office practice. See Goldberger v. Paul Revere Life Ins. Co., 165 F.3d 180 (2d Cir. 1999)(policy by its terms specifically insures a physician's specific medical specialty, then the physician's inability to engage in that medical specialty constitutes a total disability despite the physician’s ability to engage in other medical practice activities.)  There are many reported cases of this kind. See Dowdle v. National Life Insur.Co., 407 F.3d 967 (8th Cir. 2005)(surgeon unable to perform surgery but still able to maintain office practice nonetheless qualified for benefits);  Raithaus v. UNUM Life Ins. Co. of America, 335 F.Supp.2d 1098, 1030 (D. Hawaii 2004) (Concluding  SEQ CHAPTER \h \r 1the under Plan occupation was "urologist" and that surgery is a "material and substantial duty" of Plaintiff's "regular occupation" as a urologist).  Compare, Gallagher v. Reliance Standard Life Insur.Co., 305 F.3d 264 (4th Cir. 2002)( Under ERISA, the insured is not entitled to benefits so long  as he or she is capable of performing a single material duty of the insured’s occupation). 
The pure “own occupation” policies are not as commonly found as in the past. Instead, a “modified own occupation” is now more typically written and pays benefits if  the insured is  “unable to perform the substantial and material duties of your occupation and you are not working.” Although benefits are still contingent upon one’s ability to practice in a medical specialty, this definition generally will not allow the insured to continue receiving full disability benefits if the insured is at work in some other capacity. See White v. Continental Casualty Co., 831 N.Y.S.2d 631 (2007) – A physician formerly specializing in orthopedic spinal surgery who after injury or sickness maintained medical practice in which he rendered second opinions with regard to surgery, performed independent medical examinations, and provides expert testimony, all in connection with spinal injuries, did not meet policy definition of “totally disabled”  even though he was unable to perform substantial and material duties of his former occupation as surgeon; insured remained actually engaged in a gainful occupation for which he was reasonably fitted by his education, training or experience as orthopedic surgeon.; Leitzes v. Provident Life and Accident Ins. Co., 379 F.Supp.2d 15 (D.Mass. 2005) – A physician who specialized in orthopedic medicine and who was unable to continue to perform surgeries due to disc herniation but still conducted office visits, was not totally disabled under disability insurance policy’s post-age-65 definition of total disability as “inability to engage in any gainful occupation in which you might reasonably be expected to engage because of education, training or experience, and with due regard to your vocation and earnings at the beginning of disability”; insured was still engaged in his original occupation, he just was not performing surgeries.

Although insurers market specialty coverage to other professions, such as attorneys, there are few reported cases. See  Ray v. Unum Life Ins. Co. of America, 314 F.3d 482 (10th Cir. 2002) (“The question of whether "major transaction real estate mining and oil and gas lawyer [sic]" is a recognized specialty under the Plan, or otherwise, has not been presented to us. (Appellee's Br. at 35.) We do not reach the issue.); Lain v. Unum Life. Ins. Co. of America, 279 F.3d 237 (5th Cir. 2001) (An ERISA case considering in part the duties of a commercial real estate finance attorney.).
i. Is the occupation defined at the time of disability or the application?
Is the insured’s occupation determined when s/he bought the policy? Is it based on current circumstances? The insurer most probably based its premiums on an actuarial analysis at the time of application. So when the insured applies for benefits, is the insured’s occupation considered when s/he claimed to be disabled, or based on the policy application date?

Rational arguments may be made for each side of this debate.  The insured might argue that s/he paid premiums based on the occupation at the time of application. Depending on the change of occupation, the insurer might argue that it has been placed at greater risk of loss, if the insured changed occupations from that disclosed on the application to a field in which there is a higher risk of injury.  The insurer might claim that the premiums would have been set at a different level if the new occupation was known from the start. The converse might be true inuring the reduced risk to the insurer.
Most Courts hold that occupation is determined at the time disability arises.  Berkshire Life Ins. Co. v. Adelberg, 698 So.2d 828, 831 (Fla. 1997) (Responding to certified question to Florida Supreme Court by Eleventh Circuit Court of Appeals and concluding in part, "your occupation" refers to the specific work done by the insured at the time of the injury
).  But New York takes the opposite approach and remains in the minority of jurisdictions. See Primavera v. Rose & Kiernan, Inc., 248 A.D.2d 842, 670 N.Y.S.2d 223 (1998)(Held that Berkshire Life Insurance Co., disability policy had to examine occupation at time of policy application and not time of disability). Shapiro v. Berkshire Life Ins. Co.., 212 F.3d 121, 125 (2nd Cir. 2000) ("Occupational [under New York law] disability policies are designed to indemnify against loss of capacity to work, not against loss of income."). 

A contemporary illustration of this problem is found Part I, Appendix B. The transcript shows the jurors wrestling over whether an otolaryngologist, an ear, nose and throat physician (“ENT”), was an “ENT surgeon” or “ENT specialist,” - an office based practice without surgery. The jurors had to determine the physician’s “substantial and material duties” at the time of disability.  Based on the jurors’ question, there seemed to be a focus on the label, rather than the occupational duties. The result is found in the special questions answered by the jurors.

i. Statements or Letters of the Insurer Modifying Explicit Policy Terms 


Resulting in Specialty Coverage.


1. Oral Representations.
 An interesting case in Pennsylvania highlights the ambiguities of a specialty definition and representations of an insurance agent. The insured claimed that he was entitled to benefits if he was unable to fulfill the duties of a “Courtroom Attorney” or “Trial Attorney.” That type of language was not set forth in the policy. The insurer argued that the policy did not have specialty clause and the analysis should have been on the material duties of an attorney, not a “trial attorney.”  Krisa v. Equitable Life Assur. Soc., 113 F.Supp.2d 694 (M.D. Pa. 2000).  The Court denied the insurer’s motion for summary judgment. 

The Court focused on general insurance principals and concluded that under Pennsylvania law, "the proper focus for determining issues of insurance coverage is the reasonable expectations of the insured." Reliance Ins. Co. v. Moessner, 121 F.3d 895, 903 (3d Cir.1997).  The Krisa court explicitly noted that the insurance policy did not have specialty coverage. Nevertheless, the Court read specialty language in to the policy based on representations of the agent. The plaintiff alleged that the insurance salesperson represented that coverage would be provided if the insured could work as an attorney but was unable to do trial work. This case is a good example of the uncertainties pointed out at the beginning of this paper.
2. Written Modification.
In the often cited case of Rosenberg v. Guardian Life Ins. Co., 510 So. 2d 610, 612 (Fla. 3d DCA 1987), the Court found that the insurer modified the insured ophthalmologist's policy by sending him a specialty letter stating that he would be entitled to disability benefits even though he was "able to engage in a general or specialized medical practice which did not include the essential activities associated with a specialist in ophthalmic surgery." After the onset of disability, Dr. Rosenberg’s practice continued to do well, despite not engaging in surgery. The Appellate Court reversed the trial court and remanded the matter to consider disability in light of the specialty letter that was tendered after the policy had been delivered to Dr. Rosenberg. Compare,  Parker v. Prudential Ins. Co. of America, 482 S.E.2d 483, 487 (Ga. 1997) (Rejecting specialty letter tendered to insured after delivery of policy on grounds of attempted policy alteration prohibited by policy language.). 
c.
The Inability to Engage in “Any Occupation.” 
The typical “any occupation” policy does not literally mean that the insured is only entitled to benefit if s/he cannot engage in “any occupation.” Courts will read additional material terms into a disability policy on grounds of ambiguity or otherwise. See Mossa v. Provident Life and Cas. Ins. Co. 36 F.Supp.2d 524 (E.D. N.Y. 1999) (Under New York law, an insured's salary history, as well as a wage analysis of other available occupations, could be considered in determining whether the insured was totally disabled under a policy that defined “total disability” to mean the inability to engage in any gainful occupation in which the insured might reasonably be expected to engage because of education, training, or experience; an ordinary person would reasonably expect that such a policy would insure against the inability to engage in a job paying living wage, not merely a job paying any wage). 
The leading common law based definition of “any occupation” is  Erreca v. Western States Life Ins. Co., 19 Cal.2d 388, 396 (1942). Under California law, a person is “totally disabled” from “any occupation,” in situations 

Which prevents the insured from engaging in any occupation or performing any work for compensation as a disability which prevents his working with reasonable continuity in his customary occupation or in any other occupation in which he might reasonably be expected to engage in view of his station and physical and mental capacity." See, Erreca v. Western States Life Ins. Co., 19 Cal.2d 388, 396 (1942). 

The Court continued, 

any occupation is based upon the theory that it is unreasonable to deprive an uneducated laborer, disabled from performing any manual work, of the benefits of his policy, because he might, notwithstanding those disabilities, with training and study, pursue a profession at some future date, or become an accountant or a banker. And it would be equally unreasonable to hold that a doctor, lawyer, or business executive is not totally disabled from engaging in "any occupation" or from performing "any work" because he is able to run a news stand or work as a day laborer. See, Erreca at 396.
This definition must be included in California policies, even when policy language provides otherwise. This was most recently reaffirmed just last year. Hangarter v. Provident Life and Acc. Ins. Co., 373 F.3d 998, 1006 (9th Cir. 2005)
Contrary to Defendants' position, California law requires courts to deviate from the explicit policy definition of "total disability" in the occupational policy context where it is necessary to "offer protection to the insured when he is no longer able to carry out the substantial and material functions of his occupation." Austero v. Nat'l Cas. Co., 84 Cal. App. 3d 1, 148 Cal.Rptr. 653, 667 (Cal. Ct. App. 1978) (emphasis added), overruled on other grounds  by Egan v. Mut. of Omaha Ins. Co., 24 Cal. 3d 809, 169 Cal.Rptr. 691, 699 n.7 (Cal. 1979). Indeed, "California courts oppose strict adherence to a highly limited definition of 'total disability' in both non-occupational and general occupational disability policies." Id.; see also Moore v. American United Life Ins. Co., 150 Cal. App. 3d 610, 197 Cal.Rptr. 878, 882-83 (Cal. Ct. App. 1984) (stating that the unambiguous "policy language misstated California law as it has existed since [Erreca]. 

D. 
The Dual Occupation Defense or Offense.
Dual occupations in the disability context most often arise as a defense by the insurer. The insurer argues that the insured had two or more occupations at the time the insured claims to be disabled, and because the insured is able to work full time in one of those occupations, the insured is not entitled to benefits.  

In most instances, the “dual occupation” analysis is considered from the defense perspective. The insurer claims that the insured had two (2) or more occupations, and because the insured can do one of the occupations, the insured is not entitled to benefits. An interesting twist on the dual occupation was examined in Giddens v. Equitable Life Assurance Society of U.S., 445 F.3d 1286 (11th Cir. 2006). The Court affirmed the district court’s grant of summary judgment in favor of insured as to his 1999 disability claim regarding his real estate occupation and reversed the denial of summary judgment in favor of the insurer as to insured’s 1999 disability claim as to his dentistry occupation.  The Court held the following: 1) regardless of whether insured intended, even after sale of his dental practice, to resume practicing dentistry in another location, dentistry was not his “regular occupation” for purpose of definitional provision in disability policy; 2) uncontroverted medical evidence established that insured was unable to perform most of substantial and material duties of his regular occupation as real estate developer; and 3) clause  in disability policy that defined “total disability” as inability, due to injury or sickness, to perform substantial and material duties of insured’s regular occupation, did not unambiguously require that insured be unable to perform “all” of substantial and material duties of his regular occupation.  
The dual occupation defense was succinctly analyzed in Giampa v. Trustmark Ins. Co., 73 F.Supp.2d 22 (D. Mass. 1999).  In Giampa, the Court focused on the facts rather than reaching a concise rule for the total disability definition. In connection with a summary judgment motion, it was disclosed Dr. Giampa, a chiropractor, spent eighty-five to ninety-five percent of his time pre-injury treating patients by conducting examinations and performing manipulations or adjustments. Id. at 23. Dr. Giampa injured his back, and his ability to perform manipulations  was undisputedly limited. Dr. Giampa had spent time managing his two chiropractic facilities before his injury, but not exclusively. Id. After injuring his back, Dr. Giampa devoted all his time to administrative duties, managing a number of clinics he and his business partners opened. Id. This new administrative work resulted in a dramatic increase in Dr. Giampa’s income. Prior to his injury, Dr. Giampa asserted that his administrative duties had been incidental to his pre-injury chiropractic treatment practice. Id. at 25. 
Because of the ambiguity in the policy, the Court acknowledged the importance of reading the total disability clause in the context of the partial disability clause so as not to read the partial disability provision out of the policy. Although the litigation was in Massachusetts, the Court looked to California law, and stressed that total disability clauses should not be read so literally that the insured's ability to perform some business duty, no matter how small, would prevent a finding of total disability. See id. at 27-28 (citing Fitzgerald v. Globe Indemnity Co., 84 Cal.App. 689, 258 P. 458 (1927)).
E. Regular v. Appropriate Care
In most disability insurance policies, the insured must be “under the care of a physician” during the period which they are receiving benefits. The “under the care of a physician” clause may not be applicable in cases where additional medical treatment is deemed medically unnecessary for the specific condition.  In Walke v. Group Long Term Disability Insurance, 256 F.3d 835 (8th Cir. 2001), the Eighth Circuit Court of Appeals found that insured was sufficiently under doctor’s care when no evidence that insurer requested additional examinations and additional doctor visits would not “have influenced the progression of [Walke’s] disability.” (citing Rowan v. Unum, 119 F.3d 433 (6th Cir. 1997)); See also, Traum v. Equitable Life Assur. Soc'y of the United States, 240 F. Supp. 2d 776 (D. Ill. 2002).
In addition to the “under the care of a physician” clause, many policies now have a provision which requires the claimant to be under the “regular” care of a physician and/or they state that the care must be “appropriate” for the condition causing the disability.  A determination as to whether care is regular and appropriate, may depend on the standard of care for the particular condition.  Articles on the American Medical Association website define standard of care as “…not a guideline or list of options; instead, it is a duty determined by a given set of circumstances that present in a particular patient, with a specific condition, at a definite time and place” Smith H. A model for validating an expert's opinion in medical negligence cases. J Leg Med. 2005;26:207-231.  In other words, standard of care is sensitive to time, place, and person. This is a challenge to physicians who try to adhere strictly to clinical guidelines because the absence of absolute standards forces physicians to make judgments that may prove in hindsight to have been incorrect.  Allison Grady, The Importance of Standard of Care and Documentation, Health Law November 2005, Available at:

 http://www.ama-assn.org/ama/pub/category/15629.html.
These provisions have allowed insurance companies to become more aggressive in dictating treatment and denying claims if the care is not deemed “regular” or “appropriate” by their claims analysts and “independent” physician consultants.  Two areas in particular are becoming more apparent where the insurers will try to enforce the policy language differently depending upon whether the policy uses the term “regular care” as opposed to “appropriate care” provisions. Insurers may deny claims for a claimant’s refusal to undergo surgery if they deem the surgery to be the “appropriate care” for the disability in question.  In addition, where the failure to obtain care is the result of a mental impairment, benefits may be either suspended or terminated for failure to receive “regular care.”
1. Surgery

In Heller v. Equitable Life Assur.Soc., 833 F.2d 1253 (7th Cir. 1987), the insured was a cardiologist who was disabled as a result of carpal tunnel syndrome.  The insured refused to undergo surgery, and was denied benefits under a policy that required the “regular care and attendance of a physician.”   The Court upheld the majority view that “under the regular care and attendance” means that the insured is obligated to “periodically consult and be examined by his or her treating physician at intervals to be determined by the physician.”  Id at 1257. The policy language was determined not to condition disability payments on the insured's undergoing surgery even if it is recommended by the insured’s treating physician. 
However, in Provident Life and Accident Insurance Company v. Henry, 106 F. Supp. 2d 1002 (C.D. Cal. 2000), the court dealt with a policy provision “requiring the insured to ‘receive care by a Physician which is appropriate for the condition causing the disability.’” Id. at 1003. The Henry court held:


The appropriate-care provision here creates an explicit duty to seek and accept appropriate treatment. The policy provision is broad and unambiguous . . . . This appropriate-care provision does not merely state the insured must be under a doctor's care. It provides the insured must receive from a doctor the appropriate care for his condition. The only reasonable interpretation of this clause is that it imposes a duty on the insured to seek and accept appropriate care for his disabling condition.

Id. at 1004-05 (emphasis added).  See also, Mack v. Unum Life Ins. Co. of Am., 471 F. Supp. 2d 
1285, 1290-1291 (D. Fla. 2007).  

When deciding whether surgery is “appropriate,” therefore requiring the insured to undergo the procedure or risk the termination of benefits, the Court should examine if the surgery has been recommended by a treating doctor as opposed to an insurance company reviewing physician; and whether the surgery is an accepted, safe, low risk procedure with a high probability of success.  See Mark F. Seltzer, Appropriate Care in Disability Insurance.  May 2004, Physician's News Digest.  Available at: http://www.physiciansnews.com/law/504seltzer.html
F. Mental Impairments
In Kaplan v. Northwestern Mutual Life Insur.Co., 115 Wn. App. 791; 65 P.3d 16, (Wash.App. 2003)(published in part), the court found the “under the care of a physician” clause ambiguous since it is not clear whether the insured needed to be under the care of a doctor at the time the disability arose or when the claim was brought.  Thus, particularly in mental impairment claims, so long as a current treating physician certifies disability retroactive to a particular date, the insurer cannot deny benefits in reliance of the “under the care of a physician” clause.  Similarly, in Eichhacker v. Paul Revere Life Insur.Co., 354 F.3d 1142 (9th Cir. 1/20/2004), the court held that because of an unbroken chain of causation between a physical injury and a resulting psychiatric disability, the fact that the plaintiff commenced psychiatric care after the alleged onset date of disability is immaterial and the plaintiff was deemed to have fulfilled the policy requirements.  However, in Rosenberg v. Guardian Life, 2002 WL 31885930, 29 Employee Benefits Cas. (BNA) 2517 (S.D.N.Y. 12/27/02), the court held the insured was not adequately under the care of a doctor when he was non-compliant with treatment, and where independent examinations found no support for disability.  Also, in Johnson v. Long Term Disability Plan, 2004 WL 2318901 (N.D.Ill. 10/8/2004), the court found under a deferential standard of review, that the plaintiff’s failure to seek adequate mental health treatment justified termination of benefits. 
In such cases where benefits are cut off because of a failure to comply with treatment, whether benefits may be terminated completely, or simply temporarily suspended may depend on a close examination of the policy language.  In the recent case of Clarke v. Aetna Life Ins. Co., 471 F. Supp. 2d 463, 470 (D.N.Y. 2007), the policy language stated that “Aetna will not pay for any disability . . . [d]uring which a covered individual is not under the regular care and attendance of a physician.”   The Court held that the use of the phrase “during which” denotes temporality and only permitted the insurer to decline benefits during the period of time the insured is not under regular care. 

The court goes on to distinguish cases where a similar provision was interpreted as providing for the permanent termination of benefits.  In Keogan v. Towers, Perrin, Forster & Crosby, Inc., No. 02-865, 30 Employee Benefits Cas. (BNA) 2641, 2003 WL 21058167 (D. Minn. May 9, 2003) and Gravatt v. Paul Revere Life Ins. Co., No. CV982166, 2005 WL 2789315 (D. Ariz. Oct. 25, 2005), the regular care provisions were part of the definition of total disability, and noncompliance therefore justified a determination that the insured was no longer disabled and entitled to benefits.

Another possible means to recover benefits for an insured that is denied benefits is to claim that the mental impairment creates a “reasonable ground” to excuse treatment.  As the court held in Sullivan v. North American Acci. Ins. Co., 150 A.2d 467, 472 (D.C. 1959) "If the existence of the disability is established, and there is a reasonable ground to excuse regular treatment by a physician, recovery for the disability will not be barred by a failure to comply literally with the policy provision.". The Sullivan court succinctly explained the rationale supporting this rule:
This rule is justified, first, on the principle that the law does not require the performance of futile acts, and secondly, because the real purpose of the medical care clause is evidentiary, to guard against fraudulent claims; consequently, if the claim is meritorious, there is no need to hold the insured to strict compliance with the provisions.

150 A.2d at 472.  See also, Stinnett v. Northwestern Mut. Life Ins. Co., 58 F. Supp. 2d 1000, 1003 (D. Ind. 1999).  As such if the lack of treatment is held to be reasonable under the circumstances, an insured may be able to avoid termination if benefits are resumed.

G. Partial v. Total Disability

Many policies provide for partial disability benefits in the event that an insured is able to work part-time, or in a lower paying position.  In order to qualify for partial disabilities, insured must be able to perform at least one, if not more, of the substantial and material duties of their former employment.  In Soll v. Provident Life & Accident Insur. Co., 2002 WL 1371983 (E.D.La. 6/26/02), the court characterized the important question as whether the duties performed by the insured after the claimed onset of disability are “the substantial and material duties of his pre-disability employment.”  Because the insured, a physician, no longer performed clinical duties, he was found entitled to total disability benefits.  The court also held, citing Shapiro v. Berkshire Life, 212 F.3d 121 (2d Cir. 2000) that if the insured can earn a living in a similar way but using different means and methods, benefits are payable.  See also, Rahman v. Paul Revere Life Insurance Company, Inc., 684 F.Supp. 192 (N.D.Ill. 1988); inability to function as “emergency room cardiologist” barred insurer from denying disability benefits, even though insured could work as “cardiologist.”  But see, Giustra v. Unum Life Ins. Co. of Am., 2003 ME 8 (Sup.Jud.Ct. of Me. 1/22/03)(court ruled that orthopedic surgeon who could no longer perform surgery not totally disabled).
In House v. American United Life Insur. Co., 2004 WL 856671, 33 Employee Benefits Cas. (BNA) 1835 (E.D.La. 4/20/2004), a trial attorney with cardiac condition could elect total disability or partial disability as under the applicable policy language an insured could be both Totally Disabled and Partially Disabled.  However, the Court held that this did not entitle the insured to receive both benefits, even if the total combined benefit did not exceed the maximum monthly payment under the Plan as an insured is only entitled to one “Monthly Benefit” under the terms of the plan. Id. at 17.  See also, Hamaker v. Paul Revere Life Insur.Co., 2004 WL 963701 (S.D.Ind. 4/2/2004)(surgeon able to continue performing some surgical duties was residually, not totally disabled). 
H. Now what happens if ERISA governs the claim?


For years interpreting disability definitions in ERISA litigation was more predictable. The policies seemingly used more uniform definitions.  Interpretations arose under the “federal common law” of ERISA and were less swayed by state law differences. That may now be about to change in a dramatic way, because of changes in the largest insurance market in the United States.


The uphill battle a plaintiff faces in pursuing an ERISA disability insurance claim is well known.  Beside the unusual procedural aspects of ERISA litigation – claims are almost always decided on motions for summary judgment or motions on the claim record even in light of the usually glaring material facts being in dispute (whether or not the beneficiary is disabled) -- ambiguities relating to occupational definitions are treated differently.



The inability to obtain punitive damages, or even compensatory damages, to make the plaintiff “whole” in the traditional tort sense, despite the conduct of an insurer or other plan fiduciary, is the ultimate irony of ERISA. Massachusetts Mut. Life Ins. Co. v. Russell, 473 U.S. 134, 105 S.Ct. 3085, 87 L.Ed.2d 96, 53 USLW 4938, (1985).    For a law that was enacted to protect employees, it has been turned on its head, and is now often their worst enemy: the Courts are universally restrained in granting relief, and may only award “equitable relief” which amounts to payment of back benefits, interest, and usually, but not always attorneys’ fees and costs. 

Most people who have disability insurance receive that protection through work. In the private section the benefits are subject to the constraints of ERISA, having received their insurance benefits as part of “an employee welfare benefit plan.”   29 U.S.C. 1002(1)
. Those fortunate, at least in this regard, to find that their disability insurance is governed by state law, rather than ERISA have much to be thankful for in the event that they suffer a catastrophic injury or illness. The reason that two professionals, one a lawyer employed in a corporate law department of an insurance company, and the other a lawyer employed by the state insurance division that regulates the insurance industry is a real world example of the inequities of ERISA.  The insurance company employee’s disability insurance benefit is subject to ERISA; the state regulator’s is not.  The reason for this difference is not rationally based.  


ERISA is here to stay and its scope is only likely to grow. From an insurer’s perspective the advantages of administrating ERISA disability claims is well known: (1) damages are very limited; (2) never having to face an outraged jury no matter how egregious the conduct; (3) the difficulty in adding any evidence once litigation has commenced; (4) the limited number of competent plaintiff’s attorneys; (5) a body of law that allows an insurance company to stand in the shoes of a fiduciary without any of the attendant liabilities of true fiduciaries. 


An ERISA governed policy allows an employer to purchase for the benefit of its employees low cost disability insurance. Whether the employees will ultimately enjoy the benefits of the insurance coverage is never clear, or should be assumed.or a law that contains a broad sweeping preemption clause
, which application is probably greater than Congress ever imagined, and is repeatedly referred to by the Supreme Court, a " 'comprehensive and reticulated statute,' the product of a decade of congressional study of the Nation's private employee benefit system," Mertens v. Hewitt Associates, 508 U.S. 248, 251, 113 S.Ct. 2063, 124 L.Ed.2d 161 (1993), the interpretation of ERISA is far from uniform
.  As such, this lack of unwavering application has resulted in an extensive number of reported court decisions.  In both ERISA and non-ERISA governed claims, there is startling lack of uniformity of particular definitions within disability insurance policies, and core provisions, can vary substantially.  Just by quick example, sometimes a policy definition of disability is focused on a loss of income combined with an illness or injury. Other policies spotlight the occupational duties of the insured, and do not correlate that with a loss of income or earning capacity.  

There is a significant caveat relating to the differences of claims handling in the ERISA and non-ERISA context. This applies not only to the deference granted to the insurer under ERISA, but the applicable definition of disability regardless of the actually contractually terms of the insurance policy.


There is greater reliability under ERISA relating to determining the definition of disability.  A typical definition is as follows:
"Disability" or "Disabled" means during the Elimination Period and the next 24 months of Disability the Covered Person is unable to perform all of the material and substantial duties of his occupation on an Active Employment basis because of an Injury or Sickness; and 
2. After 24 months of benefits have been paid, the Covered Person is unable to perform, with reasonable continuity, all of the material and substantial duties of his own or any other occupation for which he is or becomes reasonably fitted by training, education, experience, age and physical and mental capacity. 
Cook v. Liberty Life Assur. Co. of Boston, 311  F.3d 11, 14 (1st Cir. 2003).


More often there is consistency. See Kalish  v. Liberty Mutual/Liberty Life Assur. Co. of Boston, 419 F.3d 501, 506 (6th Cir. 2005) (plan participant might be capable of sedentary work could not be a rational basis for finding that he was not disabled within meaning of plan that explicitly stated that a participant was disabled so long as "he is unable to perform all of the material and substantial duties of his occupation", since participant's former occupation required him to walk, stand, and reach for several hours a day.).

Of course, there are exceptions.  


“Disability" and "disabled" mean that because of injury or sickness: 
1. [the insured] cannot perform each of the material duties of [her] regular occupation; or 
2. [the insured], while unable to perform all of the material duties of [her] regular occupation on a full-time basis, [is]: 
a. performing at least one of the material duties of [her] regular occupation or another occupation on a part-time or full-time basis; and 
b. earning currently at least 20% less per month than [her] indexed pre- disability earnings due to that same sickness or injury. 
Lain v. Unum Life. Ins. Co. of America, 279 F.3d 237, 243 (5th Cir. 2001) (A fair reading of the Policy supports the view that in order to be considered disabled, an insured must be unable to perform only a single material duty of her occupation.”). The Fifth Circuit suggested in an opinion two years later that a slightly different result might be appropriate by pointing out in Lain that the insurance company employee during a deposition explained how the policy definition was interpreted. See Vercher v. Alexander & Alexander, Inc., 379 F.3d 222, 228(5th Cir. 2004).   In reaching this decision, the Fifth Circuit relied on part on Texas law. After the decision, the Texas Supreme Court interpreted similar language in a non-ERISA policy and reached a markedly different result by harmonizing the definition of total disability with the definition of partial disability in the particular policy. Provident Life Accident Ins. Co. v. Knott, 128 S.W.3d 211 (Tex. 2003).  


Now after saying that there had been consistency interpreting ERISA governed policies, there exists a notable exception in California. In 2004 the California Department of Insurance refused to become a signatory to the Multistate Regulatory Settlement Agreement between 47 states and Unumprovident Corporation (www.unumprovident.com/settlementagreement). That agreement was finalized in November 2004 between 47 state insurance regulators and Unumprovident  Corporation.  Instead, the California Insurance Commissioner negotiated his own settlement agreement that provided significantly enhanced protections for California residents. That agreement was released in the last quarter of 2005 (www.insurance.ca.gov/0400-news/0100-press-releases/0080-2005/upload/CSA.pdf).  The agreement has two (2) significant provisions that impact disability determinations prospective to the date of the agreement: (1) Excising of “discretionary clauses
” from ERISA governed policies; and (2) adopting the California common law of disability.  

The settlement agreement provides in part:

[Unumprovident Corporation and named subsidiaries]shall discontinue use of a provision that has the effect of conferring unlimited discretion on the Respondent or other plan administrator to interpret policy language, or requires an “abuse of discretion” standard of review if a lawsuit ensues unless the reviewing court determines otherwise (“discretionary authority provision”) in any California Contract sold  after the date set forth in Section V.

The settlement agreement imports a definition of disability that more closely follows California law set forth in  Erreca v. Western States Life Ins. Co., 19 Cal.2d 388, 396 (1942):

Total Disability” Definitions. 

 “Total disability” shall be defined in California Contracts during the usual or own- occupation period as: 

a disability that renders one unable to perform with reasonable continuity the substantial and material acts necessary to pursue his or her usual occupation in the usual and customary way

and during the another or any-occupation period shall be defined as: 

a disability that renders one unable to perform with reasonable continuity the substantial and material acts necessary to pursue his or her usual occupation in the usual and customary way and to engage with reasonable continuity in another occupation in which 

he or she could reasonably be expected to perform satisfactorily in light of his or her age, education, training, experience, station in life, physical and mental capacity. 

This change shall be made in all new California Contracts issued after the CSA Effective Date and in in-force policies upon renewal after the CSA Effective Date
These modifications which are likely to withstand attack under the rational of  Unum Life Ins. Co. of America v. Ward, 526 U.S. 358, 119 S. Ct. 1380 (1999), finding that laws directed specifically at the insurance industry are not preempted under ERISA, may result in a changed landscape for insurers and the insured. 
I. The End of Discretionary Clauses.
In 2002, the National Association of Insurance Commissioners (NAIC) adopted Model Act 42, which prohibits the use of  discretionary language in health insurance plans and later expanded that to include disability insurance plans.  It provides: 

The purpose of this act is to assure that health insurance benefits and 

disability income protection coverage are contractually guaranteed, 

and to avoid the conflict of interest that occurs when the carrier

 responsible for providing benefits has discretionary authority to 

decide what benefits are due.

The Act also states:

No policy, contract, certificate or agreement offered or issued in this 

state providing for disability income protection coverage may contain 

a provision purporting to reserve discretion to the insurer to interpret 

the terms of the contract, or to provide standards of interpretation or

 review that are inconsistent with the laws of this state.”
Many states adopted the NAIC Discretionary Clauses Model Act by statue, including Maine, Oregon, and Minnesota. Discretionary clauses have been found to be in violation of the state insurance laws in the states of California, Utah, Montana, Hawaii, Indiana, and Illinois with other states considering taking similar action.

California

On 2/26/04, the General Counsel for the Californian Insurance Commissioner issued a legal opinion finding discretionary clauses to violate the rights of policyholders and rendering the insurance contract “fraudulent or unsound insurance” in violation of California’s Insurance Laws.

The California Department of Insurance then issued a notice to withdraw approval and order for information, withdrawing approval of disability policy forms containing discretionary clauses.

Hawaii

On 3/8/05, the Hawaii Senate passed S.B.140 prohibiting the use of discretionary clauses in insurance contracts.

Illinois

On 7/15/05, 29 Illinois Register 10172 prohibiting discretionary clauses in disability policies as well as summary plan descriptions.

Indiana

On 5/8/01, the Indiana Insurance Commissioner, issued Insurance Bulletin 103 prohibiting the use of full and final discretionary clauses in group health insurance.

Montana

On 5/8/03, Montana issued Rules I and II prohibiting discretionary clauses in insurance policy forms.

New Jersey
The proposed new rules codify the Department's long-standing practice of disallowing the inclusion of discretionary clauses in all individual and group life, health and long-term care insurance policies and contracts, and all annuity contracts. Proposed N.J.A.C. 11:4-58.1 sets forth the purpose and scope of the subchapter, and 

Proposed N.J.A.C. 11:4-58.3 contains the language prohibiting the use of discretionary clauses, but permitting carriers to make an initial interpretation concerning the terms of their policies or contracts so long as that interpretation can be reversed by an internal utilization review organization, a court of law, arbitrator or administrative agency having jurisdiction. Proposed new N.J.A.C. 11:4-58.4 would deem any such policy and contract forms currently in use that contain discretionary clauses withdrawn as of January 1, 2007, and bar the delivery, issuance, execution or renewal of those forms.

New York
New York State Insurance Department, Circular Letter No. 8 (March 27, 2006) prohibited such clauses but then withdrawn the outright ban by Circular Letter No. 14 (2006).  “In the interim, in accordance with Sections 3201 and 4308 and Article 24 of the Insurance Law, the Department suggests that commercial insurers, Article 43 corporations and HMOs remove discretionary clauses from policies, contracts and certificates that are submitted for review and approval. Any policy, contract or certificate that is submitted containing a discretionary clause will be reviewed in accordance with the opinion expressed herein. Accordingly, any life insurance policy or annuity contract form containing a discretionary clause may not be submitted to the Department for approval under a certified procedure.”
Oregon

ORS 742.005(2) and (3), NAIC Discretionary Clause Model stating that plans including discretionary clauses do not give a company full and final discretion in interpreting its insurance contract. It goes on to state that discretionary clauses are considered inequitable, deceptive, and misleading to consumers.

Utah

On July 29, 2002, the Utah Insurance Commissioner issued Bulletin 2002-7 which prohibits discretionary clauses. Discretionary clauses were described as inequitable, misleading, deceptive, obscure, unfair, not in the public interest, otherwise contrary to law, and encourage misrepresentation and violate a statute.

Other states are surely looking into this area. 
� Giampa v. Trustmark Insurance Company, Inc., 73 F. Supp.2d 22 (D. Mass. 1997) (“This case turns on the meaning of the term "regular occupation" under Giampa's two policies. Unfortunately, the policies themselves do not define the term, and Massachusetts caselaw provides little guidance.”)





� Supreme Court Justice Samuel Alito is the author of this opinion.


� “The decisions whether and how to ensure that disability does not lead to poverty are obviously of great societal importance. In this country, although we provide limited disability insurance through Social Security, we rely primarily on private insurance, typically in the form of disability benefits plans administered by insurance companies under contract with employers. A number of current trends suggest that if anything, the role of Social Security may diminish in the coming years, perhaps ultimately ceding the field entirely to private insurance.” Radford Trust v. Unum Life Ins. Co of America., 321 F.Supp.2d 226, 240 (D. Mass. 2004).





� When The Term “Occupation” Is Left Undefined In An Occupational Disability Insurance Policy Which States That Total Disability Means “Your Inability To Engage In Your Occupation,” Does The Term “Your Occupation” Refer To Precisely (And Only) The Work In Which The Insured Is Engaged At The Time Of The Injury, Or Should The Term Be Interpreted More Generally To Include Any Work Requiring Similar Skills And Producing A Comparable Income? See Berkshire Life ,698 So.2d at 829.





� The First Circuit  considers conversion policies , those that once were part of a employee benefit plan, but no longer, to be free from ERISA. Demars v. CIGNA Corp., 173 F.3d 443 (1st Cir. 1999).


� 29 U.S.C. § 1144. Other laws���(a) Supersedure; effective date��Except as provided in subsection (b) of this section, the provisions of this subchapter and subchapter III of this chapter shall supersede any and all State laws insofar as they may now or hereafter relate to any employee benefit plan described in section 1003(a) of this title and not exempt under section 1003(b) of this title. This section shall take effect on January 1, 1975.��(b) Construction and application��(1) This section shall not apply with respect to any cause of action which arose, or any act or omission which occurred, before January 1, 1975.�(2)(A) Except as provided in subparagraph (B), nothing in this subchapter shall be construed to exempt or relieve any person from any law of any State which regulates insurance, banking, or securities.�(B) Neither an employee benefit plan described in section 1003(a) of this title, which is not exempt under section 1003(b) of this title (other than a plan established primarily for the purpose of providing death benefits), nor any trust established under such a plan, shall be deemed to be an insurance company or other insurer, bank, trust company, or investment company or to be engaged in the business of insurance or banking for purposes of any law of any State purporting to regulate insurance companies, insurance contracts, banks, trust companies, or investment companies.





� Just as an example, one of the most often litigated plan provisions for the past ten years is whether language such as “satisfactory to us”, “satisfactory proof” or when the insurer “determines that you are unable to do….,”granted discretion to the administrator to make benefit plan decisions.  This was thought to have been put to rest in 2000 and then reiterated last year. See Diaz v. Prudential Insurance Co. of America, 424 F.3d 365 (7th Cir.2005);  Compare Brigham v. Sun Life of Canada, 317 F.3d 72 (1st Cir. 2003).





� The insurance industry’s most recent attempt to import an ERISA standard of review, granting the insurer discretionary authority, into an individual disability policy was rejected in Krochmal v. Paul Revere Life Ins. Co., 474 Mich. 1010, 708 N.W.2d 112 (2006).
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